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4 onrrap stars has long been a 
leader in the development and en- ee 

tighes law The United States has also long 
resised the application of international 

human sights law co itself. Many commen- 
tatoes have criticized this double standard. 
‘This eaay offers a modest defense oft. 

INTERNATIONAL 
Human Riouts Law 

Before World War Il, the content of interna: 
tional Law was largely limited to international 
matters such as the rules of war, maritime 

the way a nation created is citizens was a 
purely domestic ise. Inernational law did 
ot regulare human rights’ 

The atrocities of the Holocaust led the 
{international community to change the focus 

of international law to include governance of 
the way 4 nation treats its citizens. One 
{important parpose ofthe ULN. Charter was 0 
‘encourage respect for human rights and 
fundamental freedoms. The UN. General 
‘Assembly influential 1948 Universal Declara- 
tion on Human Rights gave content to this 
aspiration, listing dozens of rights and free- 
ddoms that the nations of the world should 
“sive to promote. But the General Assembly 
issrity speaking nota lawmaking body, and 
thus the Universal Declaration lacked the 

force of international lave. 
“This obstacle was partially overcome when 

the aspirations of the Declaration were 
codified in various multilateral human rights 
treaties. The frst such treaty, the Convention 
on the Prevention and Punishment of the 
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Crime of Genocide, was a direct response to 
the Holocaust. The most import human 
sighs treaty is the International Covenant on 
Civil and Political Rights, which protects the 
sights to life berry, privacy, and crave, fre 
‘Som of expression, thought, conscience, and 
‘eligion, basic criminal procedure protections, 
and much more. Human rights treaties also 
gover discrimination, childrens rights, eo- 
‘nomic, socal, and cultural rights and rorcure. 
Most nations of the wold have ated most of 
the major human rights treaties. In addition, 
Europe, the Americas, and Affica have treay- 
‘based regional human rights regimes. 

“There is also 3 customary international law 
‘of human rights. Customary international iw 
was tradicionally limieed to customary practices 
that nations followed from a sense of legal 
obligation. Human rights norms rarely satis 
this definition, for many nations sil custom: 
arly violate the human rights of ther citizens. 
‘Accordingly, to the extent that there is any 

‘customary international law of human rights, 
{ei based on the broad writen or verbal asent 
to human rights norms as reflected in multi 

lateral treaties, General Assembly Resolu- 
tions, and domestic enactments. Customary 
{international lw s0 conceived, hough contro- 

‘versal, i important tothe efficacy of interna 
tional human rights law, for i¢ purports co 
impose obligations on nations that have not 
fully embraced human cights treaties. The 
sustomary international lw of human eights 
's thought to include many ofthe rights in the 
Universal Declaration, as well as rights like 

freedom from slavery and torture and the right 
to democratic government. 

‘Tue Untre States 
Dovate StaxparD 

Jeis no acciden that the cove rights guaranteed 
by international human rights law resemble 
the rights protected by the United States 
‘Constitution. The United States has been the 

word’ leading proponent of universal buman 
rights protections based on international law. 
Franklin Roosevelt Four Freedoms Speech 
was 2 ellying ry for international human 
rights advocates. The United States played 
‘oeniant role in creating foundational inter 
‘ational human rights instruments nach as the 

Nuremberg Charte, the United Nations 
Chart the nivel Delain and the 
Genocide trea. Since World War Il, and 
expecially i the lat rwenty-ive years, human 
rights has been a central preoccupation of 

‘States constantly urges nations of the world to 
‘embrace international human tights standards, 
And more than other nations, it uses military. 

‘and economic leverage to force compliance 
with these standards, 

“The problem is that che United States 
does not embrace the international human 

rights standards that it urges on others. The 
‘United States systematically declines to apply 
international human rights law to ies domes- 

‘dc officials. All three branches of the federal 
government ‘this double standard. 

‘Consider the President. The same Presi- 
dent who urges other nations to adope interna: 
tional human rights law takes steps to ensure 
thar che United States is not subject to this 
law A recent example is President Clinton’ 
suppor: for an International Criminal Court 

on the condition chat its jurisdiction be 
severely limiced. A primary reason for this was 
the fear that US. troops and other US. 
‘government officials might be subject to the 
‘Tribunal’ juris For similar reasons the 

President has resisted signing the Land Mine 
‘Treaty, 
‘When the Presiden is joined by his ereay- 

making partner, the Senate, che same double 
standard prevails. The treaty-makers have con- 
sistenly dedined to incorporate international 
‘human rights treaties into domestic law. The 
Genocide Convention isa prominent example. 
le was the first postwar human rights ereay, Its 
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internationalization of the crime of genocide 
con the heels ofthe Nazi atrocities should have 
been uncontroversial. Nonetheless, it would 
be almost forry years after President Truman 
sent the treaty to the Senate before that 
body would give is consent and then only 
ser ensuring that the trecy would have no 

domestic sig 
The objections raised to the Genocide 

Convention would become standard re- 
sponses to all human rights treaties consid 
cted by the United Seates.* One concer was 

that international standards differ from 
American ones and thus might ebreaten 

tradicional American liberties. For example, 
many worried chat the Genocide Conven- 
tions prohibition on “incitement to commit 

tions of freedom of speech and press 
‘Another concern was that the Genocide 
Convention would diminish American sover- 

sigary. For some this was a diffuse worry 

of the American political xyscem would be 
subject co legal regimes beyond American 
control. Finally, many worried chat che 

Genocide Convention posed a threat to the 
seracture of American government. Not oy 
‘would ic delegate US, lawmaking power o 
international institutions. Ik would also 

unduly increase the federal lawmaking power 
‘of the President atthe expense ofthe House 

of Representatives and the Senate, and 
impinge on traditional sate prerogatives. 
“These same objections would rexurface 

daring the Bricker Amendment controversy in 
the 19508? Similar objections explain why the 
United Seates has still not ratified such 

Jmporant human rights treaties asthe 
‘Covenant on Economic, Social and Cultural 
Rights, the Convention on the Elimination of 
All Forms of Discrimination Against Women, 
and the Convention on the Rights of the 
Child. They also explain why the human 
rights treaties the Senate does consent 10 — 
the Genocide Convention in 1986, the Tornuce 
‘Convention in 1991, the Political and Civil 
Rights Covenant in 1993, and the Convention 
‘on the Elimination of All Forms of Racial 
Discrimination in 1994 ~ are always condi 

sioned on aset of reservations understandings, 
and declarations (RUDs) tha ensure thatthe 
treaties have no domestic force. 

‘These RUDs reflect five principles of 
“American resistance to international human 
rights norms.* First, the United States does 
rot undereake an obligation prohibited by its 
Constitution, For example, it refused to 

accept the Civil and Political Rights Cove- 
nant’ prohibitions on “racial hate speech,” 
which might have proscribed protected First 
‘Amendment speech. Second, the Uniced 
States does not assume an international 

human rights obigacion cha requires change 
in domestic peactice. For example, it refused 

to accepe the Civil and Political Rights 
Covenanes prohibition on juvenile capital 
punishment, Third, the United Seates 
declines to submit dispuces about human 

rights treaties to che jurisdiction ofthe Inter 
national Court of Justice, Fourth, the United 

States araches 2 “federalism understanding” 
to human rights creaties “Yo emphasize that 
there ix no intent to aker the constitutional 
balance of authority berween the State 

and federal governments o¢ 10 .. federlize 
matters now within che competence of the 
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‘Staves Finally, on the off chance that these 
strategies do not fully immunize domestic 
political structures from the force of human 

rights treaties, the United States additionally 
declares all such treaties to be “non-self- 
fenecuting,” which ensures that the creates 
do not create causes of action 
that individuals could invoke in domestic 

courts. 
‘When the House of Representatives gets 

into the act, the double standard persists. 
For example, Congress has recently enacted 
srarutes that make certain aspects of interna 

sare that dhe federal causes of action in 
these staruter cannot be invoked against 
domestic officials. The clearest example is 

the Torrure Victim Protection Act 
(TVPA), which creates = federal private 
cause of action for violating the international 
law prohibitions on torcure and exrajudicial 
felling The TVPA applies only to acts 
committed by an individual acting under 
color of law of “of any foreign mation." Ir thus 
cannot be invoked against domestic officials 
“The same limitation to foreign actors can be 
found in a new federal axarute providing for 
federal civil liability for terrorist acts" 
Congress took a different approach with ‘courts hold) has the stars of federal 
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common law” 
But if the customary international law of 
human rights has the starus of federal 

common law; then it should be federal law 
governing domestic and foreign governmental 

activi alike. Indeed, ic seems more legitimate 
for federal courts to apply federal common 
law of customary international law to the 
domestic acts of US. officials than to apply 
this, law to foreign governmental acts 
committed on foreign soi. Nonetheless, US. 
courts do not apply customary human rights 
law to domestic officials. They defer to 
congressional statutes that violate customary 
Jnxernational haman rights lw They do not 

apply customary international human sights 
law to limit Presidential action And 

although there isa widespread academic con- 
sensus that customary international human 
tights law should trump state law under the 
supremacy clause, U.S, coures have never 
applied this law to the states, and show no 
incinaion to do x0: 
Insum, the US. government uses the inter- 

tutional human rights system ro measure the 
legitimacy of foreign governmental acts, but it 
‘ematically declines to hold domestic cts 

to the same legal scrutiny. 

Lessons 

‘To understand the significance of the double 
seandaed, cis frat neceuary to understand the 
special enforcement logic and poor enforce- 
‘ment record of incernational human rights lave 

Gaps). 

Mach of international law is largely self- 
enforcing because nations receive mutually 
beneficial gains ffom compliance. A good 
example isthe law of diplomatic immunity 
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‘human rights norms."* 
For this reason, the efficacy of international 

human rights law in a nation noc otherwise 
inlined to obey this law depends on the 
willingness of ether nations to sanction non- 
‘omplance The problem shat nations rarely 
expend the military or economic resources 
needed to alter the way another nation treats 

its citizens. Severe public sanctions for vila- 
tions of human rights ae usually limited «0 
‘wo situations in which nations have special 
enforcement incentives. The fst occurs when 
tne nation’ human rights violations threaten 
Signibcant adverse consequences for another 
‘atin, This explains the United Sates iner- 
‘ention in the former Yagoslavia and Haiti. A 
second context for likely human rights 
enforcement is when a government receives 
omescic political benef. from unilateral 
enforcement, and the costs of such enforce- 

rene ~ in economic or military terms ~ are 
low. Examples of this phenomenon are US. 
economic sanctions against weak and unpopu- 

lar countries like Cubs and Myanmmat. In gen 
cal, nations will not enforce international 
‘human rights law if enforcement is cosdy and 

human sights law enforcement against China 
and Saudi Arabia. 

‘There are of course more subtle sanction- 
ing methods. Although nations regularly fil 
te comply with ineernacional human rights 
aw no nation publidly declares a prerogative 

‘to commit human rights abuses against its cit- 
iaens, and every nation takes steps to avoid 
exposure of, or at last ro justify, such abuse 
“This phenomenon reflects the human rights 
community's success in making human rights 
a matter of international concern, as well 

as more effective communication tools for 

exposing human rights abuses. Today expo- 

sure of a nation’s human rights abuses can 

minimize the stigma of non-ratifcation at 
lire if any cont to its domestic political ar 
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rangement, There is even less reason for a 
nation net to etfy an aspirational human 
rights treaty if as many academic commenta- 
tors believe, customary international law inde- 
‘pendenely imposes on the nation certain 
human rights obligations regardless of 

whether it has eased a treaty in which the 
obligation might also be Found. These factors 

balp explain why the Civil and Political Rights 
Covenant has been ratified by such human 

sights champions as Afghaniscn, Algeria, 
‘Columbia, Croais, Guatemala, Iraq, North 
Kotea, Libya, Serbia, and Sodan. China, too, 
recendly announced that it would ratify the 
Covenant. 
We can now better understand how and 

shy the United States perpetuates the double 
seandard. The explanation isnot suble. The 
Uniced States decines t0 embrace interna- 
sional human rights law because it can. Like 
other nations, the United States wants the 
benefcs from an international human rights 
regime with as lide disruption as possible co 
its domestic political order. Unlike most other 
rations, the United States’ paramount 

‘economic and military power, combined with 
its dominance of international inssicuions, 
‘means that it is largely immune from boeh 
formal internagional sanctions and the variexy 
of less formal, lower-level sanctions. General 
satisfaction with domestic human rights 
protections, combined with 2 suspicion of 
‘international processes, mean that NGO and 

foreign government attempts to stigmatize the 
‘United States for noncompliance with human 
sights aw El a. 

‘This explanation for the double standard 
oes not, of course, speak £0 ics nocmative 
aeractiveness. Many criticize the standard as 
bypocrtial. This charge, however, is too 

casually made. Hypocrisy i the act of proess- 
ing virtues that one does not hold. The United 

Stares does not typically urge substantive stan- 
dards on other countries that it does no itself 

abide by Ie does not, for example, claim that 
‘other countries violate human rights lw when 
they execute minors for capial crimes. The 
United States tends ony to pest those human 

‘rights norms abroad that ics domestic law 

‘Moreover, despite its unwillingness to 
enforce ineecnational human rights lw against 
US. ofcials, the United Staes remains one of 
the greatest protectors of individual rights in 
the wodd by vite of its domestic consis 
tional and democratic processes. Many human 
rights activists contend chat the United Seats 
nonetheless violates international human 

tights law with respect to immigration prac: 
tices, police abuse, custodial treatment and 

conditions, the death penalty, and dscrimina- 
tion.” ‘There is always room for the United 
Seats to improve on these and other human 
rights fronts. But the charge thatthe United 
Seates violates. international lw in these 

respects is almost always an exaggeration. This 
charge is usually based on a non-rigorous 
understanding of international law chat 
eschews its fundamental grounding in state 

consent. The many reservations, underscand- 
ings, and declarations to human rights treaties 

that these activists complain about ace 
designed to ensure that che United States does 
‘not consent to international obligaions that it 
cannot abide by domestically. Is precisely 0 
avoid hypocrisy thatthe United States resists 

certain international human rights obliga- 
tions. The notion that the United States is 
nonetheless bound by a customary interns: 

sional law of human rights because ofa inter 
‘national consensus t which it does not adhere 
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‘evinces hypocrisy, it is because the United 
Scaes urges other nations to embrace interna 
tional human rights treaties thatthe United 
Sates islf either does not ratify or does not 
enforce domestically. Even here the double 

Standard isnot necessarily hypocrite. Incer~ 
national law’ treatment of nations as equals is 

1 Beton. There it mach less moral and politi 
cal justification for imposing human rights 

‘obligations on the United Seats chan there is 
for imposing these obligations on Myanmar or 
China or Rwanda. International human rights: 

lave is primarily designed for mations with 
domestic institutions thae do not bold the 
promise for generating adequate human rights 
protections. 
Buc perhaps there isa connection between 

the United Sears flare co embrace interna 
tional human rights law and the poor compl 
ance records of nations that abuse human 

rights, Pechaps the United Seats’ falure 10 
feel wo dhese international processes 

tndermines ice moral authority 10 enforce 
thaman rights. ei not a all cleat, however, 
that che efficacy of incernatonal human rights 
law depends on moral authority in this way 
Compliance wih human rights law depends 
fon the costs of non-compliance. Effective 

coercive measures are usually carried out by 
oe with the suppor of the United Seats, 

usually after a careful calculation thar the 
benefits to the United States’ sraepic posi- 
tion ourweigh the cous of enforcement. The 

cacy of these measures isnot likely to be 
alfeced by the extent to which the United 
Stats itself engages the international human 

rights law ‘The success of U.S. sanc- 
cera eta Used ye 

bestow (or withhold) stanus in international 
organizations, is unaffected by the United 

Seats practice of executing juvenile murderers 
or its failure to raify the Rights ofthe Child 
Convention. 
“The United Seates double sandard might 

undermine the effectiveness of international 

  

furan rights aw ina diferent way. The nue 
national human rights movement presents ts 
aspirational moral and political goals as a form 
of lane The purposefl space berween law and 
‘compliance is then used as a basi for pressur- 
ing goveramencs (dough the various meth- 
‘ods discussed above) into ratcheting up their 

liede more than an exercise in 
poles. On this view the US, double 

standard reduces the graviational moral pull 
of man sights lave 

‘There is litle evidence that compliance 
with human rights law depends on the 

perceived legitimacy ofthe international legal 
system, 38 opposed tothe legitimacy of prtc- 
‘ular moral norms ~ such as a prohibition on 
toreure~ that might or might not be instanci- 
aed in an international law binding on 2 
particular nation. China has not yet signed the 
Givil and Political Rights Convention, and 
cannot reasonably be viewed as having 

embraced an international custom of protect- 
ing civil and political rights. Bu its nonethe- 
less a frequent focus of critica foc violating 
the civil rights of is citizens, because these 

ct are viewed as mocaly wrong independenc 
of thei legac Iris rue ofcourse, that criti- 

amy of a country’ human rights record is 
‘often dresed up in the language of illegaliy. 
Bat this chetoeic rarely depends on careful 
axguments about legality and both the content 
and sources of international human rights law 
are much too diffuse for illegality to be che 
‘criterion of opprobrium ic is in domestic legal 
symtems, I isthe moral quaiey of the acs in 
question, ot theic legaliy, chat actually 

  

act a8 “legal” can of coure change percep 
tions about the moral worth ofthe at, but itis 
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moral worth, and not legality. that counts, 
Finally even if the United States double 

standard does affect the legitimacy of the 
international human rights law system, it does 
not follow that. as many believe, the United 
States should incorporate international hu- 
‘man rights law into its domestic syzcem. This 
demand is unrealistic because of the wide- 
spread domestic opposition to international 
human rights lave Ie also ignores swo other 
possible responses that are both more realistic 
and more sensitive co the relative coses of 
particular instcutional arrangements. 
‘One posible response is that international 
human rights law is 100 ambitious. This 

law could, and pechaps should, narrow its 
legitimacy gap by modifying is universlssic 
pretensions and lowering its aspirations. 

Many of the reasons for United Stas 
‘resistance to international human rights law ~ 
Aiscruse of international insizations, desire to 
smaincain local cultural and political diference, 

satisfaction with domestic politcal ystems, 
preservation of sovereignty and the elated 

benefits of self-government ~ explain other 
countries’ resistance ¢o this law Ie is unclear 
which regime leads to more effecive respect 
for human rights: One that is extremely 
ambitious, bat suffers a legitimacy. defice 
because of the inevitable gap between 

pete ar fmgens en of lege 
tics of the United Seer double 

standard rarely consider the later option, but 
iflegicimacy is che goal, modesty might be the 
most effective option. The point here is 
something that critics ofthe double standard 

tend to ignore: international human rights law 
ineiably involves a trade-off becween ambi- 
(ton ond legicimacy. 
‘A second possible response is that the 

United States should stop enforcing human 
rights norms agains other couneries. Such 2 
course would alleviate any hypocrisy thae 

ineres in the double sandard, Bur it would 
harm the promotion of intemational human, 
tights. A United Seats double standard isin 
this sense preferable to no enforcement at al. 
“This shows thatthe pertinent question to ask 
about the double standard is not whether ie is 
good or bad. The pertinent question is 
whether itis better or worse than the feasible 
alcernatives. Without United States enforce: 

ment pressure, international human rights law 
‘would be even less efcaious than i already 
is, And there would be no United States 
enforcement if the United States were itself 

subject to the same potential sanctions it im- 
poses on others. The United States double 
standard is one price the ineernatonsl com> 

ity pays for the important benef of 

  

‘United States does not need external legal 

processes of the threat of external sanctions in 
onder to provide its citizens and residencs with 

prodigious human righ protons. gb


