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ME UNITED STATES has long been 2

leader in the development and en-

’ of § sonad |
rights lawe The United States has also Jong
resisted  the applicacion of international
human rights law to itself. Many commen-
Thiis esnay offers a modest defense of ir.

INTERNATIONAL
Human RiguTs Law

Before Wordd War 11, the content of interna-

i ﬁmﬂhwwhlylrlhuud to imter-puagional

matters soch as the rules of war, maritime
the raditional o I
the way a nation treated its citizens was a
not regulare human righes.’
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The atrocities of the Holocaust led the
international community to change the focus
of international law to include governance of
the way a2 nation rreats ins cirizens. One
important purpose of the UN. Charter was to
encourage respect for human nghts and
fundamental freedoms. The UMN. General
tion on Human Rights gave content to this
doms that the nations of the world should
strive to promote. But the General Assembly
is strictly speaking not a lawmaking body, and
thus the Universal Decaration lacked the
force of international law.

This obstacle was partially overcome when
the aspirations of the Declaration were
codified in various muleilateral human righes
treaties. The first such treaty, the Convention
on the Prevention and Punishment of the
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Crime of Genocide, was a direct response to
the Holocaust. The most important human
@umyuﬂchmm
Civil and Political Rights, which protects the
rights to life, liberty, privacy, and cravel, free-
dom of expression, thought, conscience, and
seligion, basic criminal procedure protections,
and much more. Human rights treaties also
Most nations of the world have racified most of
hwmﬁ#\nuﬂﬁnlnd&m
Europe, the Americas, and Africa have treary-
based regional human rights regimes.

There is also 2 customary international Law
of human rights. Customary internarional law
was traditionally limited to customary practices
that nations followed from a sense of legal
this definition, for many nations still custom-
Accordingly, to the extent that there e any
customary international law of human rights,
it is based on the broad written or verhal asent
1o human rights norms as reflected in multi-
tions, and domestic enactments. Customary
international law so conceived, though contra-
versial, is important 1o the efficacy of interna-
tional human righes law, for it purpores w
fully embraced human righes treaties. The
customary intesnational law of human rights
is chought to include many of the rights in the
Universal Declaration, as well as rights like
freedom from slavery and torture and the right
to democratic government.

Tue UniTep States
DousLE STANDARD

It is no accident thar the core rights guaranteed
by international human rights law resemble
the rights protected by the United States

wal 3 rﬁmwhmﬂm
r@mmmumumuﬁqd:
dominant role in creating foundarional inter-
national human rights instruments such as the
Nmunhu;ﬂwmhlhumd' MNations
Charter, the Universal Declaration, and the
Gﬂmd&tmimwnﬂ%n and
especially in the last rwenty-five years, buman
rghuhuhmnmﬂﬂﬂpmnﬁupﬂnmd

mmﬁnnﬂhﬂﬂmﬂﬁl“m
And more than other naions, it uses military
and economic leverage to force compliance
with these standards.

The problem is that the United Seates
does not embrace the internarional human
rights standards thar it urges on others. The
United States systematically declines to apply
international human rights law to its domes-
tic officials. All three branches of the federal
government this double standard.
dent who urges other nations to adopt interna-
tional human rights law takes steps w ensure
thaz the United Scates is not subject to this
luw: A recent example is President Clinton’s
support for an International Criminal Court
on the condition that it jurisdiction be
severely limived. A primary reason for chis was
the fear that US. troops and other US.
government officials might be subject to the
Tribunal’s jurisdiction. For similar reasons the
Treaty.

When the President is joined by his treary-
making partner, the Senate, the same double
standard prevails. The treaty-makers have con-
sistendly dedlined to incorporate international
hummnglmtruﬂelmmdmmﬁchu'rh:
Genocide Convention is a prominent example.
It was the first postwar human rights treaty. Ins
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mternationalization of the crime of genocide
on the heels of the Naz atrocities should have
been uncontroversial. Nonetheless, it would
be almost forty years after President Truman
sent the treaty to the Senate before thar
body would give it consent. and then only
after ensuring thar the mreary would have no
domestic 5
Thnbjcdmlrﬂnduduﬁumide
Convention would become standand re-
sponses to all heman rights treaties consid-
ered by the United States.” One concern was
American ones and thus mighe dhreacen
many worried that the Genocide Conven-
tions prohibition on “incitement to commit
genocide™ might infringe American concep-
tdons of freedom of speech and press
Another concern was thar the Genocide
ﬁptyﬁ#mdﬂw:dﬂﬁmuw
others, the concern was thar the legini
of the American palitical wystem would be
bint = bad v | | Amers
control. Finally many worried that the
Genocide Convention posed a threar to the
wructure of American government. Not only
would it delegate US, lawmaking power to
international institutions. & would ko
unduly increase the federal lawmaking power
af the President at the expense of the House
of Representatives and the Senate, and
during the Bricker Amendment controversy in
the 19508, Similar objections explain why the
United States has sl noe rarified such

important  human rights creaties as the
Covenant on Economic, Socal and Culeural
Rights, the Convention on the Elimination of
M#Cmﬁmwdtﬂigfﬂtfﬂu
Child They also explain why the human
rights crearies the Senate does consent w -
the Genocide Convention in 1986, the Torture
Convention in 1991, the Political and Civil
Rights Covenant in 1993, and the Convention
on the Elimination of All Forms of Racial
Discrimination in 1994 = mahqummﬁ
ioned on a set of reservations,
and declarations (RUDs) that ensure that the
trearies have no domestic force.

These RUDs reflect fve principles of
American resistance to international heman
rights norms.* First, the United Staces does
not undertake an obligation prohibited by its
Constitution, For example, it refused o
nants prohibitions on 'mﬂ'llhl.ltipmh"
Amendment speech. Second, the Unioed
States does not assume an international
in domestic practice. For example, it refused
to accept the Civil and Political Rights
Covenants prohibition on juvenile capiral
punishment, Third, the United Srates
declines to submit disputes about human
rights treaties to the jurisdiction of the Inter-
narional Court of Justice. Fourth, the United
States araches 3 “federalism understanding”
to human rights treaties “to emphasize that
there is no intent to alter the constinstional
balance of authority berween the State
mﬂﬁl.{tnlgummnnurm... federalize
matters now within the competence of the
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ﬂm"ﬁﬂ;mﬂk:‘m&lh
serategies do not fully immunize domestic
pd&idmmmﬁmduhmnfhm
declares all such treaties o be “non-self-
executing,” which ensures that the treaties
do not create pri causes of action

that individuals could invoke in domestic

Act,

which prohibits genocide by both

oWt
When the House of Representatives gets

into the act, the double standard persists.

For example, Congress has recently enacted

(TVPA), which creates a federal privace
cause of action for violating the international
law prohibitions on torture and exxrajudicial
killing® The TVPA applies only o acts
committed by an individual acting under
color of law of “of any foreign nation.™ It chus
The same limitation to foreign actors can be
found in & new federal starute providing for
federal civil liability for terrorisr ace®

dicion is that the cases “arise under”
federal law. The federal law under which
the cases arise is the customary international

Congress took s different spproach with courss hold) has the sanus of federal

$ Commirtee on Foreign Relations, Intormations! Cowrnant on Ciedl and Political Rights, 5. Exnc. Ren No.
ro3-23, ot 18 (rgga).

& 38 LLS.C. § g0 note, §§ 2.3

7 38 US.C § 9o nose, § i(a) (emphasis added)

B See Civil Lishility for Acts of Stare Sponsored Terrorism, Pub. L No. 104-308, § 4By, 38 USC. §

1604 Dot
g W ULS.C § aogn
10 See id. § 1093 The recently enacsed War Crimes Act of 1gp8, 18 ULS.C. § 2441, alss crestes o
criminal prohibicion that spplies to American officials, and also limits enforcement of chis
o the discreeion of the Evecutive Branch. —— "
11 The Alien Tore Scarute granes federal distric courn “eriginal jurisdicrion of any civil actica by ia
ﬁhamn&.ﬂnﬂhﬂdﬂudhhimn-mdhmm b
LLS.C. § 350 The wasershed case inwoling chis stansee in the buman rights content was Filarsipa «
Pena-lrala, 630 Fad 876 (ad Cir. 1982),
::hm*ﬂml—ummmmm-m

Couwrs 63-78 (1996).
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common law"
But if the customary international law of
human rights has the status of fedenl

| common law then it should be federal law

acrivity alike. Indeed, it seems more legitimare
for federal courts o apply a federal common
law of customary international law to the
domestic acts of US. officals than to apply

Mauch of international Law is largely self-
enforcing because nations receive mutually
benebicial gains from complane. A good

| courts do not apply customary human rights

this. law 10 foreign governmental acts
commitred on foreign soil. Nonetheless, US.

law o domestic officials. They defer to
congressional statutes that violate customary
international human rights law™ They do not
apply customary international human rights
bw tw limic Presidential acton And
although there is a widespread academic con-
sensus that customary international human
rights law should trump state law under the
wpremacy clause® U.S. courts have never
applied this law to the states, and show no
inclination to do so0.”

In sum, the ULS. government uses the inter-
national human rights system to measure the
legitimacy of foreign governmental aces, bue it
syseematically declines to hold domestic acrs
to the same legal scrutiny.

Lessons

To understand the significance of the double
standard, it is first necessary o understand the
mwﬁiwmr@um

1) Cortis Bradley and | bave cricicized the view thas comomary inmrnacionsl Low is federad esmman
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human rights norms."
Fordmmmdndﬁuqofmmul
hmdﬂanhwinanaimnntuﬁ:ﬂw
inclined to obey this law depends on the
willingness of other narions to manction
mruﬁhmmpmﬂuﬁh;mmr::y
expend the military or economic resources
needed to alter the way another nation treats
its citizens. Severe public sanctions for viola-
tions of human rights are usually limited to
enforcement incentives. The frst occurs when
one nations human rights violations threaten
significant adverse consequences for another
natien, This explains the United Scates’ inter-
vention in the former Yugoslavia and Haiti. A
second context for likely homan righes
enforcement is when a government receives
enforcement, and the costs of such enforce-
ment ~ in economic of military terms — are
low. Examples of this phenomenon are US.
economic sanctions against weak and unpopu-
lar countries like Cuba and Myanmar. In gen-
human rights law if enforcement is cosdy and

human rights law enforcement againse China
and Saudi Arabia.

There are of course more subtle sanction-
w comply with international human rights
lawe no nation publicly declares a prerogative
to commit human rights abuses against ics cit-
tzens, and every nation takes steps to avoid

community’s success in making human rights
3 mamer of international concern, as well
45 more effective communication tools for
exposing human rights abuses. Today expo-

sure of a nations human rights abuses can

minimize the stigma of non-ratification ar
litehe if any cost to its domestic political ar-

" qﬁwhnm”,hﬁlmlﬁmdmmum:ﬂm aMD Iuremmia-
Tionas Ruyarioss 139 (Volker Ricberger ed. 19l
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rangement, There is even less reason for a
nation not o ratify an aspirational human
rights treaty if, as many academic commenta-
pendendy imposes on the nation certain
human rights obligations regardless of
whether it has ratified 2 mmeary in which the
obligation might also be found, These factors
Covenant has been ratified by such human
rights champions as Afghanistan, Algeria,
Columbia, Croatia, Guaremala, Irag, North
Korea, Libya, Serbia, and Sudan. China, o,
recently announced that it would ratify the
Covenant.

We can now better understand how and
why the United States perpetuares the double
standard. The explanation is not subtle, The
United States declines to embrace interna-
tional human righrs law because it can. Like
other nations, the United States wants the
benefits from an international human rights
regiine with as lirde disruption as possible to
irs domestic political order. Unlike moss other
nations, the United Seates’ paramount
in dominance of international institutions,
means that it is largely immune from both
formal internagional sanctions and the variery
of less formal, lowes-level sancrions, General
satisfaction with domestic  human rights
international processes, mean thay NGO and
foreign government attempts to stigmatize the
United States for noncompliance wich humain
rights law &l flaz.

This explanation for the double standard
does not, of course, speak to it normative
attractiveness, Many criticize the standard as
hypocritical. This charge, however, is 100
casually made. Hypocrisy is the act of profess-
ing virtues that one does not hold. The United

Stares does not typically urge subscantive stan-
dands on other countries that it does not itself
abide by, It does not, for example, claim that
other countries violate human rights law when
they execute minors for capital crimes. The
United Seates tends only 1o press those human
rights norma abroad thar ics domestic Law

enforce incernational human rights law againse
LLS. officials, the United States remains one of
the greatest protectors of individual rights in
the world by virtue of it domestic constiru-
tional and democratic processes. Many human
nonetheless  violates international  human
rights law with respect to immigration prac-
tces, police abuse, custodial trestment and
tion.'® There is always room for the United
States to improve on these and other human
rights front. Bur the charge thar the United
Stares violates imtermational low in  chese
respects is almost always an exaggeration. This
charge is usually based on a non-rigorous
understanding of international law that
eschews itn fundamental grounding in state
consent. The many reservations, understand-
ings, and declirations ta human rights treaties
designed to ensure that the United Seates does
not consent to international obligations that it
mnuubidnbyd«nﬂﬁullr.lthpmdym
certain international human rghts obliga-
tions. The notion thar the United States is
nonetheless bound by a customary interna-
tional law of human rights because of an inter-
mational consensus to which it does not adhere
represents a radical and chus far unacoepred
conceprion of international law;

If the United States double standard

19 Sex, eg. Human Rights Warch Woeld Report 1g98; LLN. Commission on Human Right, Report of
the Special Rapporteur on Extrajudiclal, Summary, or Arbitrary Executlons | Jan. 1g, ippt).
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evinces hypocrisy, it is because the United
Sumurgundwmﬂmmmd:rmi:mn:-
rional hmnmnﬂmtrunﬂﬂutﬂ'lel.fnnd
States imelf either does not ratify or does not
enforce domestically. Even here the double
standard is not necessarily hypocricical. Inter-
nagional law’s treatment of nations as equals is
4 fiction. There is much less moral and politi-
cal justification for imposing human righes
obliplinmunth:UnimdSnmdlmdmeil
for imposing these obligations on Myanmar or
China or Rwanda. International human rights
law is primarily designed for nations with
domestic institutions thar do not hold the
mmmmm@u

protections.
Bus perhaps there is a connection between
the United Stares’ failure to embrace interna-
tional buman rights law and the poor compli-
ance records of nations that abuse human
rights. Pechaps the United Seates’ Gilure 1o
itself to thesc international processes
undermines its meral authority to enforce
human rights. It is not at all clesr, however,
that the efficacy of internacional human rights
law depends on moral authocity in this way.
on the costs of non-compliance. Effective
or with the support of the United States,
usually after a carcful calculation thar the
benchits o the United States’ strategic posi-
tion ourweigh the costs of enforcement. The
efficacy of these measures is not likely to be
affected by the extent  which the United
States itself engages the international human
rights law process. The success of U.S, sanc-
tions in Bosnia, or the United Seates’ ability to
bestow (or withhold) status in international
organizations, is unaffected by the United
States practice of executing juvenile murderers
or its failure to rarify the Rights of the Child
Convention.
“The United Scates double standard might
undermine the effectiveness of international

hurnan rights law in a different way. The inter-
national human rights movement presents its
aspirational moral and political goals as a form
of lawe The purposeful space between law and
maplhnﬂk:hmuduthﬁhptmrv
ing governments (through the vanious -
iwﬁnﬂ]mm#i&

litde more than an exercise in
On this view, the US, double
scandard reduces the gravicational moral pull
of human rights law
There is lietle evidence thar compliance
with human righn bw depends on the
perceived legitimacy of the international legal
system, as opposed to the legitimacy of partic-
ular moral norms - such 23 3 prohibition on
tortare — that might or might not be inscanti-
ated in an incernational law binding on a
Civil and Political Rights Convention, and
cannot reasonably be viewed as having
embraced an international custom of protect-
ing civil and political rights. But it is nonethe-
less a frequent focus of criticism for violating
the civil rights of s citizens, because these
acts are viewed as morally wrong independent
of their illegality. It is true, of course, that criti-
cism of a countrys human rights record is
often dressed up in the language of illegality.
argumens about legality, and both the content
and sources of international human rights law
are much two diffuse for illegality t be the
criterion of opprobrium it is in domestic legal
systema. It is the moral quality of the acts in
question, not their illegalicy, that acrually
beium. The successful characrerization of an
sct as “illegal” can of course change percep-
tions about the moral worth of the sct, but ivis
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Finally, even if the United States double
standard does affect the legitimacy of the
international buman rights law system, it does
not follow thae, a8 many believe, the United
States should incorporate international hu-
man rights law into its domessic syscem. This
demand is unrealistic because of the wide-
spread domestic opposition to international
human rights law k also ignores two other
pousible responses that are both mare realistic
and more sensitive to the relative costs of

One possible response is that internarional
human rights law is wo ambitious. This
legitimacy gap by modifying its universalistic
precensions and lowering i3 aspirations.
Many of the reasons for United States
resistance to incernational human rights law -
distrust of international institutions, desire o
preservation of sovereignty and the related
benefits of self-government — explain other
countries’ resistance to this law It |s unclear
which regime leads to more effective respect
for human rights: One that is extremely
ambitious, but suffers a legitimacy deficie
because of the inevible gap berween
b e
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if legitimacy is the goal, modesty might be the
most effective oprion. The point here is
mnl'd!q' that critics of the double standard
inevitably invalves a trade-off berween ambi-
& sccond possible response is thar the
United States should stop enforcing human
rights norms against other councries. Such a
course would alleviate any hypocrisy that
inheres in the double standard. Bur it would
harm the promocion of international human
righta. & United States double standard i in
this sense preferable tm no enforcement ar all.
This shows that the pertinent question to ask
abaut the double standard is not whether it is
good or bad. The pertinent question is
whether it is better or worse than the feasible
alternarives. Withour United States enforce.
menit pressure, international human rights law
would be even less efficacious than it already
is, And there would be no United Seares
enforcement if the United States were itself
subject to the same potential sanctions it im-
poses on others. The United States double
standard is one price the international com-
munity pays for the important benefic of
United Seates enforcement. Fortunately, the
United States does not need external legal
processes or the threar of exernal sanctions in
order to provide its citizens and residents with



