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s 
Antony 

Rowe 
Ltd 

Chippenham, 
Wilts 

Preface 
to 

the 
second 

edition 

Since 
the 

first 
edition 

of this 
book 

was 
written, 

seventeen 
years 

ago. 
there 

have 
been 

many 
developments 

in 
the 

theoretical 
and 

practical 
problems 

addressed 
by 

legal 
philosophers. 

At 
that 

time, 
the 

labels 
‘Critical 

Legal 

Studies’ 
and 

‘Feminist 
Jurisprudence’ 

were 
scarcely 

known. 
New 

sections 

have 
accordingly 

been 
added 

to 
chapters 

8 
and 

20. 
Philosophers 

have 

discovered 
new 

terms 
in 

which 
to 

debate 
the 

ancient 
search 

for 
the 

foundations 
of 

the 
objectivity 

of morals, 
hence 

the 
new 

section 
on 

‘Moral 

Truth’ 
in 

chapter 
2; 

and 
a 
new 

section 
on 

‘Communitarianism’ 
in 

chapter 

20 
takes 

account 
of 

a 
revived 

theoretical 
and 

political 
invocation 

of 
the 

demands 
of 

‘community’ 
in 

opposition 
to 

individualist 
liberalism. 

Michael 
Hartney’s 

translation 
of 

Hans 
Kelsen’s 

last 
posthumously 

published 
work, 

General 
Theory 

of Norms, 
the 

posthumously 
published 

postscript 
to 

the 
second 

edition 
of 

Herbert 
Hart's 

The 
Concept 

of Law 
and 

the 
publication 

of 
Ronald 

Dworkin’s 
Law's 

Empire 
have 

led 
to 

the 

complete 
rewriting 

of chapters 
6, 

9 
and 

14. 
Thanks 

largely 
to 

the 
initiatives 

of 
Joseph 

Raz, 
the 

relation 
of 

law 
to 

other 
departments 

of 
practical 

reasoning 
has 

taken 
on 

fresh 
vitality, 

and 
a 

new 
section 

on 
“Law's 

Normativity’ 
is 

included 
in 

chapter 
9. 

Law’s 
proper 

place 
as 

the 
enforcer 

of 
moral 

standards 
has 

been 
set 

new 

challenges 
by 

developments 
in 

embryonic 
research 

and 
the 

practice 
of 

surrogacy, 
taken 

account 
of 

in 
chapter 

10. 
The 

House 
of 

Lords’ 
path- 

breaking 
repudiation 

of 
its 

previous 
attitude 

to Parliamentary 
materials 

in 

interpreting 
statutes 

has 
been 

explored 
in 

chapter 
12. 

Alterations, 
minor 

or 
substantial, 

appear 
throughout 

the 
rest 

of 
the 

book. 

The 
purpose 

of 
the 

book 
remains 

the 
same: 

to 
provide 

a 
bill 

of 
fare 

for 

the 
beginner 

in 
jurisprudence, 

moral 
or 

political 
philosophy. 

I 
gave 

my 

reasons 
for 

believing 
such 

an 
introductory 

work 
to 

be 
needed 

in 
the 

preface 

to 
the 

first edition. 
Students, 

with 
w
h
o
m
 

the 
book 

has 
proved 

popular. 
have 
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The 
duty 

to 
obey 

the 
law 

Isthere 
a moral 

duty 
to 

obey 
the 

law? 
Most 

public 
men 

say 
there 

is. 
In 

the 

history 
of 

speculative 
thought, 

adherents 
of 

widely 
different 

social 

perspectives 
have 

said 
that 

there 
is. 

Socrates 
went 

to his 
unjust 

execution 

proclaiming 
such 

a 
duty. 

St 
Paul, 

writing 
to 

the 
Christians 

at 
Rome, 

affirmed 
a religious 

obligation 
to 

obey 
the 

secular 
law. 

St T
h
o
m
a
s
 
Aquinas 

states 
that 

human 
law 

ought 
to 

be 
obeyed 

unless 
it 

contravened 
natural 

Jaw, 
and 

even 
then 

it 
was 

generally 
right 

to 
obey 

‘to 
avoid 

scandal’. 

Bentham, 
who 

rejected 
natural 

law 
and 

advocated 
that 

all 
law 

should 
be 

subject 
to 

criticism 
by 

reference 
to 

the 
standard 

of 
utility, 

r
e
c
o
m
m
e
n
d
e
d
 

the 
following 

maxim: 
‘Obey 

punctually, 
censor 

freely.” 

The 
House 

of 
Lords. 

in 
upholding 

an 
order 

requiring 
a 
journalist 

to 

disclose 
the 

source 
of 

his 
information, 

was 
unimpressed 

by 
the 

argument 

that 
he, 

as 
a 
matter 

of 
conscience. 

considered 
that 

his 
obligation 

to 
keep 

his 
promise 

not 
to 

disciose 
outweighed 

his 
duty 

to 
obey 

the 
law. 

Such 
a 

doctrine 
would. 

in 
their 

Lordships” 
view. 

directly 
undermine 

the 
rule 

of 

law 
and 

is 
completely 

unacceptable 
in a democratic 

society.’ 
The 

European 

Court 
of 

H
u
m
a
n
 

Rights 
has 

since 
ruled 

that 
the 

order 
violatec 

the 

journalist's 
right 

to 
freedom 

of 
expression 

which 
is 

protected 
by 

Article 

10 
of 

the 
European 

Convention 
of 

Huma 
Rights.’ 

But. 
of 

course, 
that 

court 
did 

not 
rule 

that 
breaking 

the 
law 

for 
conscience 

sake 
is a 

human 

right. 
it 

upheld 
what 

jttook 
to 

be a 
legal 

right 
under 

the 
Convention. 

O
n
e
 

court 
may 

decide 
that 

eied 
the 

Jaw. 
without U 

 
                     

ig 
properly 

interpreted! 
shouid 

always 
be 

obeye 

f you 
look 

around 
you, 

you 
find 

people 
of 

impecc 
character 

objectionat 
. At 
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The 

duty 
to obey 

the 
law 

es 
e
e
 

acquaintance 
of 

mine 
t 

i 
mine 

tells 
me 

that 
he 

drives 
to 

work 
every 

day 
i 

‘y 
in 

excess 
of the 

speed 
limit: 

2 
s 

it; 
it 

does 
ni 

h
e
e
r
 

'S 
NO 

One 
any 

harm, 
and 

he’ 
Paani 

‘ 
. and 

he*d 
neve 

ime 
it 

e
n
e
 

a
t
e
 

: n
e
 

- of 
the 

highest 
respectability 

cater 
a 

s
i
n
t
e
r
 

i
e
e
e
 

a ‘ a
 
ane 

decorators 
on 

a 
cash basis 

a
 

nae 
: 

eau 
ich t
h
e
y
 

are legally 
obli 

“ld 
sez 
n
c
e
 

wrong 
with 

it. 
Aj 

e 
legally 

obliged 
to 

pa 
enol 

n
a
e
 

ma 
course, radical 

critics of 
ie 

e
a
 

fe 
a
e
 

be 
‘imprudent’. 

but 
ung 

morally 
objectionable 

in 
breaking the 

a
 

a
 

its 
laws. 

On 
the 

other 
ha 

thes 
m
e
 

s
s
u
a
i
e
t
 

by 
c
e
c
a
 

hand, 
the 

same 
critics 

will 
iid 

a 
. or 

the 
actions 

of 
e
e
 

ct 
: 

e
m
p
l
o
v
e
 

cs 
n
d
e
m
n
i
n
g
 

wey 
te 

is 
“illegal” 

and 
therefore “uiong’. 

ie 
=
 

someone 
affirms 

that 
there 

i 
ral 

P
e
 
c
n
 

s 
there 

is a moral 
duty 

to 
obe: 

one: 
mo 

’ 
oa 

e
e
 

a
c
h
e
d
 r
a
r
e
 

- 
the 

criticisms 
he 

makes 
o
n
e
 
e
e
 
‘. 

S
o
 

and 
sees 

nothing 
wrong 

with 
it. 

i 
ypc 

e
a
e
 

s 
ng 

ig 
with 

it, i 
ite? 

n
a
e
 

ne 
daty 

might 
say 

this. 
or, 

more 
caciaiiy 

C
e
e
 

m
a
d
u
c
u
 
e
e
 

the 
moral 

position 
in 

his 
own 

case 
which 

n
e
 
a
 

ceive 
h
o
m
m
e
 

correct. 
If he 

dwells 
on 

the 
advantag. 

which 
e
a
l
 

& 
o
p
e
 

u
s
u
u
i
o
n
s
 

he 
will 

come 
to understand 

th 
as roi 

o
e
 

in 
a
e
s
 

soot 
example. 

In 
this 

way iuoral 
closet 

ml 
t 

i 
ise 

iti 
i 

x 
i
n
f
e
c
t
 

that 
itis wrong 

(and 
not just 

illegal) 
wo beak 

But 
nowada 

- 
adays 

there 
are 

writers 
a
 

r 
ers 

who 
take 

an 
opposite 

vi 
M
a
n
e
 
suppor 

of 
the establishment or 

madical 
‘eal sa

l
 
i
e
 

T
h
e
r
e
i
n
 

e
e
 

ys 
at there 

is 
nothing 

wrong 
with breaki 

e
d
i
e
 

The 
cay 

mune 
o
n
g
 with 

it~ 
not. 

at l
e
a
s
t
,
 

just because 
the |; 

wi 
a
n
e
 

h
e
e
 

manake 
sin 

the 
belief 

that 
there 

is ever a
n
y
 
frioral de 

g
b
 

D
i
e
 

he 
Tag 

cause 
of 

this 
mistake 

is a failure. 
5 
i
t
a
r
e
n
 

guis! 
rea 

t from its 
legal 

quality. 
Of course. 

there 
i 
s
t
o
n
 

many 
acts 

which 
al: 

illegal 
t
e
e
 

a
e
 

eet 
which 

also 
happen 

to 
be 

illegal 
— 

lik 
a
o
e
 

Ss 
not 

because 
they 

are 
illegal 

that we 
¢ re 

a
e
 
s
a
n
 

e
e
e
 

g 
We 

are 
morally 

obliged 

   

  

, 
ert 

that 
there 

is 
a 

mors 
i
a
c
t
h
e
r
e
n
e
 

a 
here 

a 
moral 

duty 
to 

obey 
the 

law 
ffi 

re 
are 

moral 
gre 

Ss 
wh 

e
r
o
a
n
a
m
 
acne 

; 
o
e
 

ei g
o
d
s
 

why 
one 

ought 
to 

perform 
any 

a
 
w
h
e
n
 

ae 
bes or 

abstain fro! 
act 

which 
the iaw 

px 
ts. 

Attn 
any 

s
a
p
o
n
i
n
 

heaves 
o
a
t
 
ct 

Ww hich 
the 

iaw 
prohibits. 

Aifinnine 
P
o
n
 

e
e
 

n 
ion 

whether 
the 

duty 
‘s absolute 

or 
eo 
o
e
r
 

are 
biveably 

few 
people 

i
h
e
 
o
e
 

= 
Ss 

absolute form 
— 

that is. 
assert 

that 
the 

moral 
re 

ae 
oe 

e
n
g
 

oe 
al 1s. 

assert 
that 

the 
moral 

reas 
f 

La 
a er be ourweighed 

by 
morai 

re: 
tts 

noha 
a
 

. 
Os 

opie 
tsible 

to 
attribute 

to 
Socrates 

ost 
Paul 

® 
of 

the 
state 

fla 
1 

? 
e
s
 

e
a
e
 

contrary 
io 

one’s 
religious 

, 
ith. 

St 
Thomas 

was 
explicit 

on 
the 

point, 
e
e
e
 

e
e
 

i 
XE 

it 
on 

t
h
 

a
a
 

allow 
that 

it might be 
right 

to di 
obey 

the 
regimes. 

also that protest 
against epjust 

nd 
proba 

also that protest 
against unjust 

metimes 
legitimately 

include 
some 

kinds 

  
          

               

o 

    

‘ : 4 :  
 

per 
The 

duty 
to 

obey 
the 

faw’ 

_
 

¢ is whether 
there 

is or 
is not 

a prima 
facie 

aflawbreaking. 
So 

the 
real 

issus 

duty to obey. 
ifThave 

in my 
left hand 

a book 
of Jubbjubb 

etiquette 
— something 

totally 

woknown 
to 

you 
— 

and 
in 

my 
right 

hand 
a book 

of your 
country’s 

law, 
and 

[announce 
that 

I 
am 

going 
to 

open 
each 

at 
random, 

will 
you 

allow 
that 

there 
are 

moral 
reasons 

indicating 
obedience 

to 
whatever 

comes 
out 

of 

myright 
hand 

which 
plainly 

do 
not 

obtain 
in 

the 
case 

of the 
left-hand 

book? 

Oris 
your 

conscience 
equipoised 

between 
the 

two 
books 

— that 
is. until 

you 
hear 

the 
prescription 

read 
out. 

there 
is 

no 
way 

of 
knowing whether 

there 
will 

be 
moral 

reasons 
to 

comply? 
And 

remember: 
the 

question 
is 

not just 
one 

of 
probabilities. 

You 
might 

allow 
that. 

given 
your previous 

acquaintance 
with 

English 
la 

50 
chance 

that 
w, 

there 
is 

more 
than 

a 
50: 

something 
required 

by 
it 

is something 
which 

there 
are 

moral 
grounds 

for 

performing. 
That 

is not 
enoug! h. 

For 
one 

to be 
able 

to 
affirm 

that 
a prima 

facie 
moral 

duty 
to 

obey 
English 

law 
exists, 

one 
must 

be 

whatever 
comes 

out 
of 

the 
English 

law 
book, 

there 
are 

reasons 
(stateable 

Hy 
right 

to 
comply 

in advance) 
why 

it 
is 

moral 
— albeit 

that. 
once 

the 

prescription 
js 

known, 
other 

moral 
reasons 

may 
tell 

against. 

The 
present 

discussion 
must 

be 
disting 

uished 
from 

the 
topic 

dealt 
w 

th 

atthe end 
of chapter 

9, 
above 

— that 
is, law's 

alleged 
normativity. 

We 
saw 

that 
there 

are 
a 

variety 
of 

positions 
from 

which 
it 

is 
asserted 

that 
a 

conceptual 
connection 

exists 
between 

‘legal’ 
and 

“ought 
to 

be 
obeyed’. 

only 
some 

of which 
would 

clothe 
‘true 

law’ 
with 

full-blooded 
moral 

stat 

Such 
conceptual 

claims. 
even 

if 
sound. 

contribute 
nothing 

to 
the 

moral 

dilemmas 
of 

daily 
life 

with 
which 

we 
are 

here 
concerned. 

In 
the 

case 
of 

tax 
and 

traffic 
laws, 

the 
citizen 

may 
have 

no 
difficulty 

in 
recognising what 

the 
law 

is, 
but 

still 
be 

perturbed 
about 

the 
moral 

question 
of 

compliance. 

Can 
critical 

morality 
furnish 

an 
extra-legal 

platform 
on 

which 
a distinct 

duty, 
directed 

towards 
the 

law, 
can 

be 
stood? 

Four 
concepts 

have 
been 

invoked 
— gratitude, 

promise-keeping. 
fairne: 

and 
the 

promotion 
of 

the 

c
o
m
m
o
n
 

good. 
Of 

course, 
one 

could 
deny 

ultimate 
mo: 

‘al 
status 

to 
any 

one 
(or 

all) 
of 

these 
concepts 

and 
so 

raise 
the 

discussion 
to 

the 
abstract 

level 
of 

alleged 
bases 

of 
“moral 

truth’ 
(see 

chapter 
2, 

above). 
It 

is 

fashionable, 
however, 

to 
proceed 

as 
follows: granted. 

arguendo, 
that 

such 

concepts 
have 

objective 
standing 

within 
an 

acceptable 
critical 

morality. 

does 
a 
prima 

facie 
moral 

duty 
to 

obey 
the 

law 
follow? 

The 
appeal 

to 
gratitude 

is conser 
ative 

or 
romantic. 

Your 
country 

and 

its 
laws 

have 
conferred 

great 
benefits 

on 
you. 

The 
least 

you 
can 

do is 
to 

obey 
all 

its laws, 
unless 

some 
good 

ground 
for 

not 
doing 

so 
can 

be 
shown 

is, 
it 

may 
be 

argued 
in 

reply 
that 

the 
concept 

of 
gratitude. 

us 

ordinarily 
understood, 

does 
not 

carry 
us 

so 
far. 

One 
may 

be 
grateftu 

to 

one’s 
parents. 

and 
obligations 

of 
many 

kinds 
may 

be 
said 

to 
flow 

from 

but 
not 

the 
obligation 

to 
do 

every 
thing 

they 
teil 

you 
to 

you 
should 

not 
do 

what 
they 

say. 
Even 

 
 

  

  

  

  

   

  

  

      

such 
gratitude 

— 

do. 
nor 

even 
to 

give 
reasons 

why 

 



are 
anes 

ty 
ULES 

He 
td 

  

Supposing 
one 

accepts 
that 

there 
is a prima 

facie 
duty 

to obey 
a benevolent 

parent — that 
is. 

to 
comply 

with 
her 

directions 
unless 

some countervailing 
reason 

exists 
— 

the 
relationship 

to 
legal 

authorities 
is 

different. 
Gratitude 

to 
them, 

if such 
there 

be, 
is more 

like 
the 

gratitude 
we 

owe 
to 

a friend 
who 

has 
conferred 

a 
favour 

in 
the 

course 
of 

a 
Co-operative 

relationship, 
Certainly. 

we 
should 

do 
as much 

for him, 
but there 

is no question 
of taking 

his 
orders 

even 
as 

a 
prima 

facie 
moral 

guide. 
The 

argument 
from 

promise-keeping 
is 

as 
old 

as 
the 

concept 
of 

the 
social 

contract, 
which 

for 
something 

over 
300 

years 
has 

been 
toted 

about 
in 

political 
philosophy. 

Men 
who 

enter 
into 

a 
political 

compact 
with 

a 
government 

promise 
obedience 

in 
exchange 

for 
protecticn 

and 
other 

benefits 
— figuratively 

speaking. 
Anyone 

Teceiving 
the 

benefits 
commits 

himself 
to 

this 
social 

contract, 
and 

so 
impliedly 

promises 
obedience, 

Variants 
of this 

argument 
allege 

that 
anyone 

who 
takes 

part 
in 

democratic 
processes, 

for 
instance 

by 
voting, 

impliedly 
promises 

to 
obey 

the 
law, 

Granted 
that 

promise-keeping, 
in 

the 
absence 

of 
good 

reasons 
to 

the 
contrary. 

is morally 
required, 

it follows 
that obedience 

to the 
law 

is morally 
required, 

> 
The 

most 
sophisticated 

version 
of the 

social 
contract 

in modem 
political 

philosophy 
is 

contained 
in 

John 
Rawls’s 

theory 
of 

justice, 
discussed 

in 
chapter 

20, 
below. 

As 
we 

shall 
see, 

Rawls 
argues 

that 
a 
society 

is just 
if 

is governed 
by 

principles 
which 

people 
would 

have 
agreed 

to 
ina state 

of 
ignorance 

about 
their 

particular 
position 

in 
society. 

Where 
a 

society 
is just 

or nearly 
just 

by 
this 

test 
there 

is. he 
says. 

a 
‘natural 

duty” 
of all 

citizens 
to 

support 
and 

further just 
institutions. 

This 
natural 

duty 
includes 

doing 
what 

is 
required 

of 
one 

by 
society’s 

institutions, 
including 

the 
law. 

The 
duty 

exists 
independently 

of 
any 

actual 
Promise 

to 
obey 

because, 
behind 

the 
veil 

of 
ignorance 

about 
their 

own 
situation, 

people 
would 

have 
agreed 

to 
it. 

So 
long 

as 
the 

basic 
structure 

of 
society 

is 
reasonably 

just, 
the duty 

extends 
to 

obeying 
unjust 

particular 
laws 

— 
provided 

they 
do 

not 
exceed 

certain 
limits 

of 
injustice. 

such 
as 

by 
making 

unjust 
demands 

only 
of 

a 
particular 

group 
or 

by 
denying 

basic 
liberties. 

W
h
e
n
 

these 
limits are 

exceeded. 
conscientious 

refusal 
to obey 

the 
particular 

law 
is justified: 

and, 
in 

the 
case 

of 
biatant 

injustice, 
‘civil 

disobedience’ 
of it or 

other 
laws 

may 
de 

warranted. 
Civil 

disobedience 
is 

a 
public. 

non-violent 
act 

aimed at 
bringing 

about 
a change 

in 
the 

law 
or 

the 
policies 

of the 
government. 

Unlike 
“conscientious 

refusal’, 
civil 

disobedience 
may 

warrant 
breaking 

laws 
are 

not 
themselves 

unjust 
in order 

to 
draw 

attention 
to 

those 
which 

  
  

         

onents of suck lines 
of argument 

usually 
p
o
i
n
t
 to 

the 
simple 

‘fact’ 
that 

receiving 
benefits. 

or 
voting. 

or 
getting 

the 
social 

set-up 
you 

would 
2 

agreed 
to 

in 
advance 

of 
k
n
o
w
l
e
d
g
e
 

of 
ent 

te 
promis: 

  

your 
position. 

are 
not 

ing 
to obey. 

If you join 
a club 

and 
promise 

to observe 
ting 

wrongly. 
prima 

facie. 
if 

you 
break 

them. 
Buta 

sles, 
VOU 

are 
ac 

 
 

  

lente evade sntca ni rnsiiamonehialastinmacas 
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i 
Ww 

v 
hoice 

about 
ate 

organised 
under 

law 
is 

not 
like 

a 
club. 

We have 
no 

cl 
8 

pelonging. 
; 

Inthis context, 
there 

may 
be a 

difference 
between 

ordinary 
citizens 

and 

ns 
exercising 

official 
roles. 

If 
we 

acce| 
t that 

nothing 
a citizen 

does. 
ccept 

thal 
petsons 

ising 
Nh 

is 
equivalent 

to 
a 

yt 
and 

nothing that 
a
e
 
p
e
e
 

ase 
of someone 

taking 
up dipostion 

aa 
e
e
 
nid 

ister 
or 

a town 
councillor 

or 
a policeman. 

Pertaps. 
o
e
 

e
e
 

oof their 
legally-defined 

roles, 
taking 

up 
office 

.
 
or 

e
e
 

B
e
n
i
n
 

to 
romise 

to 
obey 

all 
the 

laws 
— 

or, 
at any rate, al 

i
 
a
 

e
e
d
 

i
e
 

: 
in 

their 
official 

capacity. 
Rawls 

argues that, 
i
e
 
a
 

e
a
e
 

ral 
duty 

of 
citizens 

to 
obey 

the 
laws 

of 
a 

reason: 
y inst 

a” i
s
 

icils 
hi 

i
 

a 
special 

‘obligation’ 
to 

do SO. A
l
l
 obligations 

. 

F
m
t
 

aeacinle 
oh fairness’. 

which 
is a distinct principle 

to which 
peop! 

R
d
 

ave 
agreed 

from 
behind 

the 
veil 

of 
ignorance: 

  

i 
igati 

his 
‘{T)his 

principle 
holds 

that 
a person 

ss unter 
i
 
O
E
 

er 
f
o
n
s
 

titul 
ified 

by 
the 

rules 
of 

an 
ins! 

j
e
e
 

D 
eetanlly 

fits 
of 

the 
scheme 

or 
has 

i 
epted 

the 
benefits 

te 
n 

e
e
e
 

Hie 
aportunities 

it 
offers 

to 
advance 

his 
interests, 

a
d
v
a
n
t
 

‘ae 
provided 

that 
this 

institution 
is just 

or 
fair. 

of 
fairness 

of 
this 

sort acceptable. 

basis 
Rawls 

offers 
for 

it. and 
might 

wis! 

‘fairness’ 
would 

be 
a moral 

ground 

from 
promise-keeping. 

Society 
may 

association 
people 

join voluntary: 

i 
has 

other 
ly 

beneficent 
state 

i 
e 

argued 
that 

a 
comparative? 

CE 

a
a
y
 

oe 
sitical 

associations: 
it 

confers b
e
n
t
 

an 
a
e
 

do Sa 
Tiapoees 

burdens. 
Those 

who 
support 

pe 
o
s
e
 
3 e

p
 
i
 

e
a
t
e
n
 

nate 
i 

ip 
for 

all 
employees 

— 
8 

i 
union 

membership 
in 

do $008 

S
o
 

v
e
u
t
 

be 
unfair 

if 
people took the 

ene 
of 

baa 

wane 
and 

improved 
conditions 

n
e
g
a
 

e
r
a
 
A
i
e
a
 

tee 

Ds 
i 

i 
at 

they 
oug! 

u 
s 

i 
. The 

argument 
is 

not 
# 

‘ 
' 

e
e
 

e
e
s
 

to. butt that 
they 

ought 
to 

promise 
to 

pay because 
. 
a
 

M
e
e
e
 

if 
the: 

did 
not. 

Similarly, 
some 

would 
argue, y

e
e
 

ue 
Oa 

a 
D
g
 
benetle of 

a 
well-managed 

traffic 
system, 

oe the 
e
t
 
f
a
y
e
 

i
a
 
a
 

expenditure, 
without 

submitting 
to 

the a
e
 

aicroment 
ung 

t 
because 

of 
anything 

you 
0 

he 
g 

i 
: 

e
n
 
S
e
a
t
i
n
g
 

you 
owe 

your 
fellow 

citizens. 
If i

k
 

all 
comply 

i 
i 

ing. 
pe 

benefit. 
it 

is 
unfair 

if 
you 

benefit 
without 

con 
Hh 

WD 
nischit 

Te 
this 

argument, 
various 

sorts 
of 

answers 
are 

possil 
Ff 
T
O
E
 

woul 
deny 

that 
the 

legal 
institutions 

confer 
any 

benefit 
at 

all. 
s 

Some 
may 

find 
a 

principle an 
independently 

of the contractari 

2 
hind 

it to 
all 

citizens. 
For 

them, 

for 
the 

duty 
to 

obey 
the 

law, 
distinct 

not be 
like 

a club 
in 

the 
sense 

of 
an 

3. 
A 

Theory 
of Justice 

p 
342. 

 



49U 
Fhe 

duty 
to 

obey 
the 

law 
e
e
 

regard 
the 

state's 
instituti 

r 
the 

s 
S 

institutions 
i 

; 
S
u
n
n
 

jt 
(at 

least 
in 

a 
demoe: 

m
e
a
n
 

u er 
oe 

argument 
of 

fairness 
by 

m
o
i
n
e
s
 

i 
i
 
o
e
 

on 
a
w
a
 

ress 
by 

ut 
that it ca 

o
n
e
s
 

egal 
restraint 

in 
fac 

a
 

thetueed 
vine 

wong 
a deserted 

road. 
how 

can 
it 
a
n
 

iri 
m
e
e
e
 

bE 
a
m
 

2
 
<
 i
s
 

I k
n
o
w
 

that 
other 

people 
h: 

areca 
iy 

e
e
 

e
e
 

Dg 
maies 

his 
sort 

of 
example 

nds 
7 
a
o
e
 

m
a
e
 

7 -
 
a 

“3 
commonly 

the 
case 

that 
e
u
 

t
e
e
 
a
e
 

a
y
 
S
o
p
e
r
 

ee analeey 
with 

the 
“faimess’ 

implications 
oF ‘be 

transactions 
break: 

r 
hailed 

supposes 
that 

compli. 
e
r
t
i
e
s
 

* 

a
 

c
a
m
e
r
 

. 
If, on 

the 
other 

hand. 

if 
the 

benefit 
is not 

i 
a
e
 

n
e
 

is 
not 

immediately 
obvi 

i 
icton 

o
n
t
h
e
 

tel 
o
u
t
 

a case 
for 

sayi 
i
l
m
e
c
r
s
q
u
i
n
e
d
 

on 
n
e
 

a 
S
e
e
 
n
e
 

¢ 
ctor, 

then 
one 

can 
mak 

itis) 
unless 

on 
th 

i 
facts 

fe total 
a
 

S
e
 

¢ 
you 

obey 
the 

law 
(whatev 

o
s
 

articular 
facts its total 

usélessness i 
aco 

OBC 
E
e
 

t 
iselessness 

is 
made 

evi 
the 

eter 
of 

two things 
before a 

prii 
jeduy 

a
e
 

nan 
be aia 

1g: 
a prima 

facie dut 
a
e
 

‘ounded 
on 

the 
moral 

ee 
laws have generally 

beneficia 
v
o
,
 
ation 

e
e
 

neficial 
effects: 

second, 
tha 

c
a
e
 

F
o
t
m
n
a
e
 

c 
5; 

nd, 
that 

e
a
e
 

a
n
 b
e
 
a
i
e
 
a 

unfair 
advantage 

if y
o
n
d
 
4 

on 

a
n
d
 

t
h
e
r
e
 

O
O
,
 

as 
wil 

ea 
a
i
s
e
 
a
 

i
e
 

d 
th 

. 
as 

with 
the 

law, 
it 

mi. 
c
r
e
u
h
e
d
 
n
e
e
h
n
n
 

satisfied. 
first, 

the 
: 

~ it might 
be 

outwei 
r
a
e
 

. 
first. 

that the 
union 

di 
C
e
e
 

e
m
a
 

ae 
loes confer 

benefits. 
and 

o
n
e
 

: 
 
p
a
m
o
n
e
e
s
 

efits. 
and 

second, 
that all oth 

cumoured 
that 

there 
great 

Majority) 
are 

paying 
thei 

ipti 
is 

e
e
 

p 
ig 

their subscriptions. 
It j 

puinleenproptane 
ies 

in 
which 

theft 
of 

i 
rhe 

0 
mn 

of 
resources 

fi 
i 

W
a
s
 

common 
that 

such 
3: 

no 
lonser 

thoveht 
o 

_
 

eae 
hat 

such 
conduct 

is no 
| 

e
u
r
e
 

ee 
a
e
 
e
a
e
 

i 
no 

longer 
thought 

* 
Tf 

thats 
4 

night 
well 

be 
that 

som 
. 

conventiongl 
i
e
n
e
 

e
e
e
 

€ 
someone 

whose 
conventi 

1W. 
i 

©. 
That 
e
e
e
 

. 
snot 

grounds 
would 

say: 
‘Bareueyeny 

N
e
e
m
 

oa 
denial 

of 
any 

duty 
bas 

ines 
; 

Sowa 
n 

ased 
on 

fail 
b
y
 
t
e
l
a
 
a
e
 
s
e
 
aimee 

argument 
for 

a 
moral ‘coligaiion 

consider) 
does 

noi 
i 

Oke 
u
t
e
a
r
i
e
 

: 

waar 
t
q
 

n
e
e
 

‘guments 
we 

are 
about 

S
e
 

elices 
ict 

ing 
that 

complianc 
cul 

anv 
fe 

o
n
 

i 
e
o
 
t
i
e
 
i
 
n
e
e
 

y 
good. 

Suppose 
a 
ban 

on 
using 

a
a
n
 

F
e
t
e
 
O
e
 

m 
: 

ere 
is a 

water 
shortage. 

The 
ban 

aj 
pli 

sts 
a
e
 

comply, 
which 

has 
the 

effect 
of 

saving 
sath 

s
e
a
t
n
e
 

ect 
of 

saving 
sufficient water 

uch 
water 

as 
he 

likes. 
It 

would 

  

     
 
 

  

             

  
  

os 
todisneoardds 

= 
fun to 

disregard 
the 

ban. 
even 

if 
(indeed, 

especially 
if) 

eS 
i 

 
 

is 
igh 

es 
ce 

S neigl 
ours 

would 
continue 

to 
observe 

ps 
the 
c
o
m
m
o
n
e
s
t
 

justification 
for 

ti 
uty 

to 
0 

l
e
n
t
e
 

ication 
for 

the 
duty 

to 
ob 

is 
souk 
H
e
 

'y 
to 

obey 
the 

law 
is 

; 
z 

p! 
feats 

the 
law. 

the 
collective 

welfare 

‘ilosophy. 
such 

S
e
a
m
u
s
 

oe 
o
i
e
 

f
l
i
e
r
 

2 Oso 
Suet arguments 

ar 
called 

‘utilitarian’ 
challenged. 

It 
is 

not 
difficult 

for 
critics 

of the 
Pacis 

a
a
c
 

a
e
 

© 
naked 

Niece 
e
e
n
 

where 
nthe face 

of 
it) total 

welfare 
would 

sec 
by 

ovedience 
to law. 

The 
law 

requi 
c
o
m
e
d
i
h
i
é
 

tae 
n
e
 

le 
Lan 

r
e
q
u
i
r
e
s
 

in his 
tax 

return. 
Supposing 

a 

                     

| 
sunhas received 

a small 
payment 

from 

: : 

  

ne 
qu 

Ww 

afriend 
for 

performing 
some 

minor 

Suppose 
also 

that 

 
 

Jawn 
or 

decorating 
a house. 

¢ 

declare 
such 

income. 
so that 

no 
argument 

w 
is the 

public 
good 

affected 
if he breaks 

ni? 
If he 

did 
comply, 

a little 

d 
from 

him 
by 

the 
authorities, 

and 
incremental 

revenue 
would 

accrue. 
But 

mice, 
such 

as 
mowing 

a 

seknows 
that 

most 
people 

do 
not 

#himess 
would 

be relevant.) H
o
 

aglaw 
by 

omitting 
this 

item 
from 

his 
tax 

return 

sure tax would 
be 

collect’ 

saefits 
flowing 

from 
expenditure 

of 
state 

aginst that would 
have 

to 
be 

set the 
disadvantage 

to himself 
and 

his 
family 

rego 
the 

money 
collected 

— this. 
like 

all 
consequences 

to 

Jevant 
consideration 

for 
the 

purpose 
of 

a 
utilitarian 

for 
a fairness 

argument. 
He 

might 
claim 

uld 
outweigh 

any 
trivial 

benefit 
to 

     

having 
to 

fo 

dividuals, 
is 

a 
re 

leulus 
in a way 

in 
which 

itis 
not 

shat the 
Joss 

to 
him 

and 
his 

family 
wo 

‘ahers; 
and 

he 
could 

certainly 
make 

out 
this 

claim 
if he 

could 
show 

that 

the increase 
in 

administration 
costs 

required 
by 

collecting 
the 

extra 
sum 

sould 
actually 

swallow 
up 

the 
addition 

to 
the 

state’s 
revenue. 

Those 
defending 

a 
utilitarian 

basis 
for 

the 
duty 

to 
obey 

the 
law 

may 

challenge 
this 

sort 
of 

hypothetical 
case 

on 
the 

ground 
that 

it naively 
limits 

those consequences 
which 

have 
to 

be 
taken 

into 
account. 

In 
particular, 

it 

~ 
ignores 

the 
effects 

of 
bad 

example. 
v
e
n
 

if 
my 

lawbreaking 
directly 

does 

more good 
than harm, 

indirectly 
the 

reverse 
may 

be 
true 

because. 
following 

this example, 
others 

may 
break 

the 
law 

in 
circumstances 

where 
manifest 

ham 
is 

done, 
or 

1 myself, 
on 

other 
occasions. 

may 
follow 

my 
own bad 

example 
with 

bad 
effects 

on 
the public 

good, 
Ex 

hy 
pothesi, 

the 
man 

concealing 
the 

extra 
income 

will 
not 

produce 
bad 

consequences 
by 

way 

of bad 
example 

in 
the 

particular 
context 

of 
tax 

evasion, 
because 

I 
have 

assumed 
that 

he 
knows 

that 
most 

other 
people 

already 
cheat 

in 
this 

way. 

But 
his 

impressionable 
chil 

get 
the 

idea 
that 

you 
dren, 

for 
instance, 

may 

need 
not 

obey 
the 

law 
where 

y 
s will 

be 
greater 

than 
our 

own 
resulting 

los: 

any 
tangible 

benefit 
to 

others. 
Dad 

will 
have 

explained 
that 

point 
when 

n 
last 

night, 
and 

so 
today 

they 
will 

shoplift 
from 

large 

stores, calculating 
(perhaps 

mistakenly) 
that their 

gains 
will 

be 
greater 

than 

the 
losses 

to 
the 

c
o
m
p
a
n
y
 

which 
owns 

the 
store. 

(If 
they 

were 
familiar 

with 
the 

terminology 
of 

theoretical 
economics. 

they 
would 

base 
such 

& 

view 
on 

‘marginal 
uti 

ity’. 
They 

would 
point 

out 
that. 

given 
thei 

comparative 
poverty 

and 
the 

comparative 
wealth 

of the company. 
the 

next 

pound 
gained 

by 
them 

has 
more 

value 
than 

the 
next 

pounce 
lost 

by 
the 

company.) 

The 
argument 

fron 

the 
law 

on 
the 

basis 
of 

  

4 

 
 

; 

  

  

       

a 
bad 

example 
attempts 

to 
stify 

the 
duty 

to 
obey 

what 
is 

known 
as 

“act-utt 
. An 

act 
is 

morally 
wrong 

if it will 
have 

worse 
consequences 

than 
some 

other 
act 

open 

to 
the 

actor 
on 

the 
occasion. 

The 
argument 

sugge: 
that 

an 
act 

of 
law- 

breaking 
is 

wrong 
by 

this 
test 

because 
its 

consequences 
include 

imitation 

in the 
way 

of 
further 

law-breaking. 
and 

some 
of 

the 
further 

acts 
of 

law- 

breaking 
will 

have 
bad 

consequ 
Fity 

depends 
on 

one’s 

  

ences. 
[is 

plausibi 

 



 
 sry 

vues 
me 

ty 

assessment 
of the 

generalisability 
of the 

effects 
of 

“law-breaking’ 
asa class 

of activities. 
If one 

takes 
the 

view 
that 

breaking 
some 

kinds 
of laws 

in no 
way 

leads. 
through 

bad 
example, 

to 
breaking 

other 
kinds 

of laws, 
this 

argument 
cannot 

found 
a duty 

to 
obey 

the 
law 

as 
such. 

Sometimes 
consequentialist 

arguments 
for 

a 
duty 

to 
obey 

the 
law 

are 
stated 

in 
a 

particular 
form 

which 
makes 

it easy 
for 

the 
moral 

philosopher 
to 

shoot 
them 

down, 
as 

when 
someone 

says: 
"You 

shouldn't 
evade 

your 
taxes, 

for 
what 

would 
happen 

if 
everybody 

did 
it?’ 

To 
this 

the 
moral 

philosopher 
can 

answer 
that 

the 
wrongness 

of 
an 

action 
can 

never 
be 

established 
merely 

by 
pointing 

out 
that, 

if everyone 
did 

it, 
the 

consequences 
would 

be 
bad: 

if everyone 
caught 

the 
9am 

train 
to 

Paddington 
tomorrow, 

there 
would 

be 
chaos; 

but 
that 

does 
not 

show 
that 

my 
catching 

it is in any 
way 

morally 
questionable. 

This 
misses 

the 
difficult 

but 
crucially 

important 
question. 

which 
is whether 

law-breaking 
is potentially 

imitative 
behaviour, 

in 
a 
way 

which 
train-catching 

is 
not. 

The 
argument 

should 
not 

be Stated: 
“What 

if everyone 
did 

it?’ 
but: 

‘Other 
people 

will 
do 

it if you 
do.’ 

This 
is 

an 
empirical 

proposition. 
whose 

truth 
cannot 

be 
tested 

in the 
philosopher's 

armchair. 
Is 

it 
in 

fact 
plausible? 

Everyone 
would 

agree 
that 

some 
acts 

of law-breaking 
have 

bad 
effects 

on 
the 

collective 
welfare 

(whether 
through 

imitation 
of 

bad 
examples 

or 
otherwise), 

and 
that 

some 
do 

not 
— 

like 
the 

lone 
car 

driver 
exceeding 

the 
speed 

limit 
on 

the 
deserted 

road. 
It 

could 
be 

argued 
that 

everything 
tums 

on 
the 

particular 
situation, 

so 
that. 

before 
I open 

the 
law 

book, 
there 

is no 
way 

of 
knowing 

whether 
it 

will 
be 

right 
or 

wrong 
to 

obey 
any 

particular 
prescription: 

therefore, 
there 

is no 
prima 

facie 
duty 

to obey 
the 

law 
as such. 

To 
this 

it might 
be 

answered 
that. 

in 
many 

cases. 
it 

will 
be 

impracticable 
for 

the 
actor 

to assess 
the 

consequences 
of obedience 

or disobedience, 
that 

the 
consequences 

of disobedience 
are 

usually 
worse 

than 
the 

consequences 
of 

obedience, 
and 

that 
therefore 

one 
ought 

to 
obey 

the 
law 

(whatever 
it 

says) 
unless 

the 
consequences 

of 
doing 

so 
can 

be 
proved 

to 
be 

harmful. 
One's 

judgment 
on 

the 
question 

must 
turn 

on 
one’s 

impression 
of whether 

consequences 
of 

law-breaking 
are 

or 
are 

not 
easily 

assessable 
at 

the 
moment 

when 
the 

issue 
of obedience 

or 
disobedience 

arises. 
The 

other 
typical 

form 
of 

utilitarian 
argument 

is 
‘rule-utilitarianism’: 

an 
action 

is 
right 

if 
required 

by 
a 

rule, 
where 

general 
observance 

of 
the 

rule 
would 

have 
best 

consequences. 
The 

difficulty 
with 

this 
kind 

of 
argument 

in 
the 

particular 
context 

of obedience 
to 

law 
is 

that 
it is hard 

to 
exhaust 

all 
possible 

formulations 
of 

rules 
about 

obedience 
in 

order 
to 

compare 
their 

respective 
consequences. 

Clearly. 
a 

rule 
that 

one 
should 

‘ays 
obey 

will 
have 

better 
consequences 

than 
a 

ruie 
that 

one 
should 

isobey 
— the 

latter 
rule 

would 
be 

too 
onerous 

even 
for 

the 
most 

rebel, 
for 

one 
could 

not 
move 

about 
without 

being 
morally 

obliged 
constantly 

to 
smast 

things, 
hit 

people 
and 

break 
contracts, 

However. a 
rule 

requiring 
one 

to 
obey 

(with 
certain 

exceptions) 
would 
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17 
The 

historical 
school 

and 

non-state 
law 

Jurisprudential 
controversies 

about 
the 

nature 
of 

law 
commonly 

assume, 

expressly 
or 

tacitly. 
that 

the 
law 

we 
are 

talking 
about 

is 
the 

law 
of 

the 

modern 
state. 

Is 
that 

not 
perhaps 

too 
parochial? 

Should 
we 

not 
be 

careful 

toensure 
that our 

conception 
of law 

is wide 
enough 

to encompass 
the 

‘law’ 

under 
which 

man 
lived 

before 
the 

modern 
state 

evolved, 
as 

well 
as 

the 

‘primitive law’ 
of non-state 

communities? 
Besides 

these, 
are there 

not other 

systems 
of 

non-state 
‘law’ 

for 
which 

our 
conception 

must 
account. 

such 

as 
the 

laws 
of 

churches, 
universities. 

clubs 
and, 

above 
all, public 

international 
law 

and 
other 

supra-state 
international 

legal 
orders? 

The 
literature 

of jurisprudence 
speaks 

of amovement 
of thought 

among 

legal 
theorists 

of the 
19th 

century 
as 

the 
“historical 

school’. 
The 

m
e
m
b
e
r
s
 

of 
this 

school. 
like 

the 
legal 

positivists, 
rejected 

natural 
law, 

but 
not 

for 

the 
same 

reasons. 
They 

agreed 
with 

the 
positivists 

that 
law 

was 
not 

discoverable 
by 

abstract 
reason, 

but 
they 

did 
not 

accept 
that 

it 
was 

the 

product 
of deliberate 

choice. 
Law 

was 
the 

outcome 
of historical 

processes. 

and 
could 

only 
be 

understood 
in 

their 
light. 

Membership 
of this 

school 
is usually 

said 
to 

include 
German 

“romantic” 

writers, 
like 

C. 
von 

Savigny 
(1779-1861), 

on 
the 

one 
hand, 

and 
Sir 

Henry 

Maine 
(1822-1888), 

on 
the 

other. 
In 

fact, 
Savigny 

and 
Maine 

had 
little 

in 

common, 
beyond 

the 
view 

that 
history 

matters 
in 

our 
understanding 

of 

what 
law 

now 
is. 

There 
is, 

of 
course, 

nothing 
unusual 

in 
those 

who 
agree 

that 
we 

should 
learn 

lessons 
from 

the 
past 

finding 
that 

they 
have 

quite 

different 
views 

of 
the 

lessons 
it teaches. 

The 
central 

tenet 
of 

the 
German 

romantic 
school 

was 
that 

law 
resides 

in the 
spirit 

of 
the 

people, 
the 

volksgeist. 
It was 

an 
error 

to 
suppose 

that 
a 

legislator 
stood 

above 
the 

community 
and 

imposed 
his 

will. 
He 

was 
an 

organ 
of 

the 
people, 

giving 
effect 

to 
its 

intuitions. 
This 

entailed 
that 

law 

both 
did 

and 
should 

vary 
from 

one 
country 

to 
another, 

since 
different 

 


